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For the Plaintiff:   
 

LAW OFFICE OF WILLIAM SIMPICH 
1736 Franklin Street, Tenth Floor      
Oakland, California  94612      
BY:   MR. WILLIAM SIMPICH, Telephonically 

and 
LAW OFFICE OF MARY LOUISE BOELCKE 
6707 Academy Road, Northeast, Suite A     
Albuquerque, New Mexico  87109 
BY:  MS. MARY LOUIS BOELCKE   

 
For the City Defendants:   

 
THE BAKER LAW FIRM      
20 First Plaza, Northwest, Suite 402 
Albuquerque, New Mexico  87102   
BY:  MR. JEFFREY L. BAKER 
 

For the Individual Federal Defendants:   
 
U.S. Department of Justice 
Post Office Box 7146     
Washington, D.C.  20044      
BY:  MR. EDWARD J. MARTIN, Telephonically 

 
Also Present:  Mr. Mark Pilcher, Telephonically 
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THE COURT:  All right.  Good morning, everyone.

Sorry for the delay.  That sentencing that we had j ust before

you went a little bit longer than we anticipated, s o I

appreciate your patience.

We have counsel that are on the telephone; we have

counsel here in the courtroom.  For those that are counsel here

in the courtroom, don't feel like you have to stand  for me;

feel free to just remain seated and talk into one o f those

microphones so that counsel on the telephone can he ar you.  If

you do wish to stand -- and I never could stay seat ed in a

courtroom -- then come up to the podium and speak i nto the

microphone there so that counsel can hear you.

And the counsel that are on the telephone, if at an y

point you can't hear, let us know and we'll configu re so that

you can.

All right.  The Court will call Phillip Mocek versu s

City of Albuquerque, et al., Case Number 11-1009 JB /KBM.  This,

of course, is a civil case.

If I could have entries of appearance.

Let's start with the plaintiff here in the courtroo m.

MS. BOELCKE:  Mary Lou Boelcke for the plaintiff,

Your Honor.  Good morning.

THE COURT:  Ms. Boelcke, good morning to you.

And for plaintiff's counsel on the telephone.

MR. SIMPICH:  Good morning, Your Honor.  William
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Simpich.  I'm also appearing for Mr. Mocek.

THE COURT:  All right.  Mr. Simpich, good morning t o

you.  

And other counsel for the plaintiff?  Anyone else o n

the phone?

MR. SIMPICH:  No.  That's it, Your Honor.

THE COURT:  Oh, okay.  All right.

And for the defendants.  Let's start with the City

defendants.

MR. BAKER:  Your Honor, Jeffrey Baker on behalf of

the City of Albuquerque, the Albuquerque Aviation P olice

Department, Marshall Katz, Robert Dilley, Landra Wi ggins, and

Julio De Le Pena.

THE COURT:  All right.  Mr. Baker, good morning to

you.

Did I understand -- Let's see.  Is someone on the

phone for the --

MR. MARTIN:  Yes, Your Honor.  Edward Martin from t he

Department of Justice on behalf of the individual f ederal

defendants.  And I also have agency counsel here fr om TSA, as

well.

THE COURT:  All right.  Mr. Martin, good morning to

you.

MR. MARTIN:  Good morning, Your Honor.

THE COURT:  All right.  We're here on the City of
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Albuquerque defendant's motion to dismiss.  I guess  I've

reviewed everything, and I guess my impression is t hat I'm not

sure this is probably a good place to apply law of the case

because of the interlocutory nature of the motion f or summary

judgment that I have granted as to the TSA defendan ts, but I

guess I'm also wondering whether what I ought to do  is, because

I basically had to decide this issue of the City of  Albuquerque

defendants, their -- their actions, whether I ought  to just

give you an opinion that largely moves over what I did for the

TSA over to the City of Albuquerque and then have, really, the

defendants -- the plaintiff tell me why that's not appropriate.

I understand that they really may have nothing new to

argue, we argued that very extensively in the TSA m otion, and

if that's the case maybe the thing to do is try to get you a

judgment so that you can get this up to the Tenth C ircuit as

soon as possible.

The motion to amend, I certainly will need to

consider that.  I guess I wasn't too excited about the new

claims, but certainly need to work through the issu es there.

But I guess that's kind of what I'm thinking, that at least at

the moment what I need to do for you is get you an opinion on

this and get a judgment entered so that you can tak e this up on

appeal.

Ms. Wild has handed me the plaintiff's motion today

to take some issues -- judicial notice of some thin gs.  I have
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not had a chance to review that, so if there's some  things

there that we need to discuss, then we can in conne ction with

this.

But those are sort of my thoughts.

Mr. Baker, it's you're motion.  If you wish to seek

in support of it.

MR. BAKER:  Your Honor --

MR. SIMPICH:  Excuse me, Your Honor.  It's hard to

hear --

THE COURT:  Who is speaking?  You'll need to identi fy

yourself when you're on the phone, who's speaking.

MR. SIMPICH:  Yes.  Speaking is Mr. Simpich for the

plaintiffs, Your Honor.  

It's difficult to hear Mr. Baker.

THE COURT:  Well, he hasn't spoken yet, so maybe

that's the reason.  Let's let him speak a few sente nces, and

then we'll see how you hear.

MR. SIMPICH:  Thank you, Your Honor.

THE COURT:  All right.  

MR. BAKER:  Thank you, Judge.

It is our motion.  And Your Honor wrote a very

thorough, very exhaustive analysis of the facts and  the law in

this case based on the allegations in the Complaint .

THE COURT:  How are you doing, Mr. Simpich?  Is tha t

pretty good?
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MR. SIMPICH:  I'm sorry, it's so faint it's like th e

other side of a canyon.  I can barely hear him.

THE COURT:  Well, let me have Mr. Baker, then, come

up to the podium, and I'll move the microphone clos er to you.

MR. SIMPICH:  Appreciate it, Your Honor.

MR. BAKER:  Your Honor, I'll repeat what I said a

moment ago, which is that it is our motion to dismi ss; that you

wrote a very thorough, detailed analysis of both th e law and

the facts, and in multiple places in your Memorandu m Opinion

you make some pretty definitive rulings with respec t to legal

issues which affect my clients.  And I don't need t o go through

all of those, but very briefly, with respect to the  Fourth

Amendment claim, you said on page 2, "Mocek has als o not

sufficiently alleged that he suffered a Fourth Amen dment

violation at the hands of the Defendants Albuquerqu e Aviation

Police Department officers ... Dilley, ... Wiggins,  and Julio

De La Pena."

You said at page 86 of your memorandum opinion, "Th e

Court concludes that, upon arrival at the screening  checkpoint,

under the facts which Mocek has alleged, the AAPD o fficers had

reasonable suspicion to believe that Mocek was enga ged in

criminal conduct, as the TSOs relayed to the AAPD o fficers.

The AAPD officers were, thus, authorized to demand Mocek's

identification, and when he did not, the AAPD offic ers then had

probable cause to arrest him.  Mocek has thus not s ufficiently
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alleged that he suffered a Fourth Amendment violati on."

At page 103 of your Memorandum Opinion, "The Court

concludes ... that Mocek did not suffer a Fourth Am endment

violation at the AAPD officers' hands, and thus, th e TSOs

cannot be liable for Mocek's asserted constitutiona l

deprivations under the Fourth Amendment."

You said at page 104 of your memorandum, "based upo n

the totality of the circumstances the Court conclud es that the

AAPD officers had reasonable suspicion that Mocek w as engaging

in criminal conduct and, thus Dilley's demand that Mocek

produce identification was a lawful order."

You then cited at page 106 of your Memorandum Opini on

what the New Mexico law is with respect to the crim e of

concealing identity.  You said at the bottom of pag e 106,

"Thus, the AAPD officers had the authority to order  Mocek to

produce identification if they also had reasonable suspicion

that he was, or had been, engaging in criminal cond uct."

Page 112 of your Memorandum Opinion, "Because the

Court concludes that the AAPD officers had reasonab le suspicion

that Mocek was engaging in criminal activity at the  screening

checkpoint, the Court further concludes that Mocek' s arrest was

lawful.  The ... officers could legally demand Moce k to produce

identification because they had reasonable suspicio n that he

was engaged in criminal activity.  His failure to p roduce that

identification thus gave the AAPD officers probable  cause to
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arrest him.  Concealing one's identity is a misdeme anor, for

which the AAPD officers lawfully arrested Mocek, be cause it was

committed in the AAPD officers' presence."

You then talked about the validity of the search.

Again on page 112 of your Memorandum Opinion, "The Court

concludes that the search incident to Mocek's arres t was valid,

because the AAPD officers had problem cause to arre st him."

You said at page 113 of your Memorandum Opinion tha t

there was no allegation in the Complaint that the A APD officers

used more force than was reasonably necessary in ar resting him.

Page 122 of your Memorandum Opinion, you mention bo th

the legality of the arrest and the legality of the use of

force, that it was not excessive, and the legality of the

search.

Your Honor, I can go through your Memorandum Opinio n

in the same manner with respect to the First Amendm ent claims,

that the airport is not a traditional public forum,  that under

the qualified immunity analysis there was no clearl y

established law that what Mr. Mocek was trying to d o was

protected by the First Amendment.  We have the most  recent case

from the Tenth Circuit, the Storey case, where the Court said

that if the underlying arrest is valid, then there cannot be a

retaliatory free speech claim.

So throughout your Memorandum Opinion you essential ly

knocked out every claim that plaintiff has against my clients,
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so the case at this point, Your Honor, is -- or the  issue at

this point is, where do we go from here?

We have cited in our motion the doctrine of law of

the case.  The law of the case is well recognized, although

there are exceptions to it.  None of those exceptio ns apply

here.  There is no new law which has been published  since your

decision.  There are no new facts that plaintiff ca n bring

forward, although they want to add some additional legal

theories.  And the exception to law of the case is when the

Court's decision is clearly erroneous, and then the re's

comments about what clearly erroneous means, and it 's been

analogized to a several-day-old dead fish.

It seems to me, Your Honor, that if plaintiff was

unhappy with your Memorandum Opinion it might have asked you to

reconsider, but they did not have any legal grounds  to do so,

they did not have new facts, there was not a new ca se that had

been published, and there was nothing to suggest yo ur decision

was clearly erroneous.

The obvious place where this is going to go if

plaintiffs and his lawyers feel strongly enough abo ut it, is to

the Tenth Circuit, and it seems to me that the Tent h Circuit is

in the best position to address your fundamental de cision

whether or not this arrest was supported by probabl e cause.

And if the Court of Appeals determines that you got  it wrong,

then it will remand the case and we'll do some disc overy.  But
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at this point if you were to deny the City's motion  and in its

motion to dismiss would be in a somewhat uncomforta ble position

of half the case has been dismissed, half the case is going to

go forward, when the whole nucleus of facts support ing the

probable cause to arrest are the same for both the TSA

defendants and the City defendants.

I won't belabor anything else, Judge.  Your decisio n

was very, very thorough, it touched every conceivab le base that

I could think of, and I see no reason, based upon t he

plaintiff's response to a motion to dismiss, that y ou should

reverse any of those decisions.

THE COURT:  Are any of the -- any of the claims tha t

the plaintiffs -- the plaintiff wants to add, do th ey concern

you as things that ought to be resolved substantive ly before --

before a judgment is entered, an appealable judgmen t in this

case?

MR. BAKER:  No, sir.  I believe they want to add a

Fifth Amendment claim saying that, as I understand it, that the

officers somehow improperly extracted inculpatory

information -- or tried to extract inculpatory info rmation from

Mr. Mocek when they demanded that he give them his

identification.

He wasn't testifying against his penal interests.

This was not a courtroom proceeding.  These were si mply police

officers who were asking for identification.  I'm n ot aware of
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any case where a police officer has to give a perso n Miranda

rights before asking "Who are you?"

With respect -- I think there's a Sixth Amendment

claim they want to add.  I think that would probabl y be a right

of confrontation.  I'm not sure what the basis woul d be.  I

don't think that's something that needs discovery.

Essentially what we have is a situation where the

plaintiff set forth a very, very detailed Complaint  which

allowed Your Honor to look at each and every one of  those

allegations and conclude quite properly that there was nothing

there -- assuming that everything he said was true,  nothing

there to support a First or Fourth Amendment violat ion by

either TSA or the City defendants.

So to answer your question, Judge, I see no reason

why you could not and should not simply dismiss my clients.

And if plaintiff wants to go forward he has a remed y up at the

Tenth Circuit.

THE COURT:  The new evidence that the plaintiff

submits as a reason for not just sort of pulling ov er the

Court's prior analysis, your thoughts on that?

MR. BAKER:  Well, I think there was some inconsiste nt

statements.  He said the officer got it wrong, the officer had

a subjective intent, this was a pretextual arrest.  And Fourth

Amendment analysis is based on an objective analysi s, not a

subjective analysis, and based on everything that t he plaintiff
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said happened at the airport you very properly said , Very

sorry, but this will not support a Fourth Amendment  or First

Amendment claim.

THE COURT:  Have you had a chance to look at this

motion for the Court to take judicial notice of DOJ 's

statements, it looks like in another case?  Do you have any

comment on it?

MR. BAKER:  Yeah, I do, Judge.

Ms. Boelcke e-mailed me her proposed motion late

yesterday afternoon, and after 5:00 I e-mailed her back saying

I objected.

My understanding is that this is a brief from the

Department of Justice in a Maryland case in which t he United

States is not a party.  My understanding -- And I'l l be -- I've

never seen this before.  I'm not familiar with this  until last

night when I looked at the statute.  Evidently, bas ed on

28 U.S.C. 517.  Number one, I don't believe it's ap propriate.

And, second, if we look at this Garcia case, the St atement of

Interest of the United States, it's factually disti nguishable.

On the very first page, it says, "The United States  urges the

Court to find that both the First and Fourth Amendm ent protect

an individual who peacefully photographs police act ivity on a

public street."

And then I had an e-mail exchange with Mr. Martin

this morning from the Department of Justice, and he  directed me
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to Footnote 5 on page 6 of this Statement of Intere st, which

says, "This statement does not address First Amendm ent rights

in nonpublic and limited public forums."  And, clea rly, in the

present case we are dealing with a public -- a nonp ublic forum:

the airport.

In addition, Your Honor, with all due respect to th e

quality of the lawyering in the Department of Justi ce, this is

simply a lawyer's brief.  It's not from a Court, mu ch less an

appellate court.  And, you know, I'm not going to s it here and

tell you that you can't look at it.  Obviously, you  can look at

whatever you want that might be helpful, but I don' t think

there's anything helpful in this Statement of Inter est that

would make you want to change your decision.

THE COURT:  So you don't have any problem with me

granting this motion and looking at this material?

MR. BAKER:  Well, the only problem I would have,

Judge, is if you surprise me and deny my motion to dismiss

based on the Statement of Interest, I would want th e

opportunity to prepare a written response.  But I d on't see

anything in it, quite frankly, that harms my client .

THE COURT:  All right.  Anything else you want to s ay

on your motion, then, Mr. Baker?

MR. BAKER:  No, sir.

THE COURT:  All right.  Ms. Boelcke, are you going to

take the lead here?
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MS. BOELCKE:  Mr. Simpich is going to argue the

motion today, Your Honor.

THE COURT:  All right.  Mr. Simpich.

MR. SIMPICH:  Thank you, Your Honor.

THE COURT:  Before you start, Mr. Simpich, let me

just ask Mr. Martin if he has -- where he stands on  this

motion, since I don't have any briefing from him, a nd then I'll

here from you, Mr. Simpich.

Mr. Martin.

MR. MARTIN:  Yes, Your Honor.  Edward Martin for th e

individual federal defendants.

As Mr. Baker indicated, we had discussed this via

e-mail briefly this morning.  I didn't get it until  after --

you know, late last evening, as well.

My understanding is that the Statement of Interest is

something similar to an Amicus brief and, therefore , an Amicus

brief type issue would not be appropriate, obviousl y, for

judicial notice.

We have no objection to Your Honor, of course,

reading the document itself.  And as Mr. Baker poin ted out,

Footnote Number 5 basically indicates that the Stat ement of

Interest is specifically not relevant whatsoever to  a situation

in which you have a nonpublic forum.

And here we had the United States Supreme Court, Yo ur

Honor, and as I recall from our hearing several mon ths ago with
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plaintiffs, I believe even plaintiffs admitted that  this

airport is considered a nonpublic forum and, theref ore, the

Statement of Interest itself is simply not relevant  to our

situation.

THE COURT:  All right.  Thank you, Mr. Martin.

Mr. Simpich.

MR. SIMPICH:  Thank you, Your Honor.

Am I coming in at the right volume, Your Honor?

THE COURT:  Yeah, you're fine.

MR. SIMPICH:  Thank you.

THE COURT:  Do you have a way of talking a little

louder?

MR. SIMPICH:  I sure do.

THE COURT:  That's better.

MR. SIMPICH:  Thank you, Your Honor.

THE COURT:  All right.  Mr. Simpich.

MR. SIMPICH:  Your Honor, I want to focus first on

the First Amendment, if you will, because, given th e ruling

that was made last time, it's our belief that the F irst

Amendment rights and the First Amendment claim are still

viable.  The elements of that claim that we would h ave to

establish to make a retaliation claim are that the plaintiff

was engaged in constitutionally protected activity;  that the

defendants' actions caused the plaintiff to suffer an injury,

so it would chill a person of ordinary firmness fro m continuing
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to engage in that activity; and that, finally, that  defendants'

adverse action was substantially motivated as a res ponse to the

plaintiff's exercise of constitutionally protected conduct.

And what we argued was that an act taken in

retaliation for the exercise of a constitutionally protected

right is actionable under 1983 even if the act when  taken for a

different reason would have been proper.  And the c ites are in

our brief, of course.

The argument here is that Mr. Mocek was protesting

against an unlawful order, and the unlawful order w e're talking

about here is saying he couldn't film, and he criti cized the

TSA's for saying he couldn't film because he had be en told he

could film.

We also contend that the entire time he was being

nondisruptive.  And I recognize what the Court said  on the

issue of there being an incident at the airport, bu t I think

the issue of disruption itself is addressed squarel y in the

Tobey case, which we also cited in the First Amendm ent context.

And the Tobey case states that the First Amendment exists in

full force within the checkpoint, and it also state s that

ignorance of the First Amendment by the police is n o excuse,

and it also states that expressive conduct of -- wh ether or not

it's portrayed as a protest, if it's expressive con duct it's

not per se disruptive.

The focus in Tobey was on his calm conduct.  And th is
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is -- An essential element of this entire drama, Yo ur Honor, is

that we allege throughout that Mr. Mocek engaged in  calm

conduct, and that in itself we think is essential h ere.

And furthermore, because of his conduct and critici sm

the City defendants arrested him both to punish him  for the

criticism and to use it as a pretext to seize the c amera, then

to go inside that camera and destroy the evidence.  And we

believe that course of conduct illustrates our cent ral point,

that a person of ordinary firmness would back down in the face

of this activity where you arrest someone to punish  them, you

seize the camera as a pretext, and then you destroy  the

evidence, hoping that he won't be able to defend hi mself

successfully at trial.  And he did, but it cost him , of course,

$34,000 and a lot of waste of time.

So we believe the First Amendment claim, even in th e

face of that previous order, is viable, it's alive and well.

We think it's similar to cases such as the Sloman v ersus

Tadlock case where the supporter of a ballot measur e was

warned, cited, and arrested by the officer while en gaging in

that First Amendment activity, and the Court found that the

officer did it to chill or deter the plaintiff's po litical

speech and such deterrence was a substantial or mot ivating

factor in the officer's conduct.

And the additional evidence I think that illustrate s

this goes right back to Mr. Dilley's police report where he
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claims the real -- what he says was the real reason s for the

arrest.  He cited him for disorderly conduct, he wa s cited for

refusing to obey a lawful order, and it was based o n his

alleged violation of a criminal trespass order, whi ch we have

contended throughout was never issued, and that iss ue was not

addressed in your previous order.

We contend that, in fact, this was a sham charge by

Officer Dilley.  The criminal trespass order was ne ver made;

the client never refused to obey that criminal tres pass order.

He simply said that he had the right to do what he was doing.

Mr. Dilley went so far as to claim that the client refused to

identify himself.  In fact, the evidence shows, and  it hasn't

been controverted, that he provided his boarding pa ss with his

name on it to TSA, and there's every reason to beli eve that

Mr. Dilley would have known that.

Furthermore, when the Complaint alleges that

Mr. Dilley asked him for his name Mr. Dilley was to ld -- was

asked by our client, "In fact, do I have to give my  name?  Is

that the law?"  And Mr. Dilley told him to be quiet .

What Mr. -- What our client simply did was said, "I

don't have any ID on me."  Which is true, he didn't  have any ID

on him.  There was no ID to conceal.  He didn't hav e a form of

identification on him.  The only ID he had provided  was the

boarding pass, and Mr. Dilley should have known abo ut that.

So for the record, Your Honor, with all due respect ,
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I would disagree with the fact that you addressed t hese issues

regarding the City defendants without us having an opportunity

to brief it or even an opportunity to imagine that we would

need to brief it, because the focus was on TSA.  I understand

the Court was being thorough, and I don't want to q uarrel, but

I want to make that objection for the record.

Finally, I simply would want to state that in terms

of the document we provided this week to counsel, t hey got it

yesterday, we had it just a few days ago, and said,  well, it

came out two, three, four months ago, and it seems like it's

relevant.  We didn't think it was right for this to  go to the

Tenth Circuit without at least the Court having an opportunity

to look at it, peruse it, mull it over.

And, of course, if Mr. Baker or anyone else wants t o

address it we would ask that they be given whatever  time they

need to address it if they feel they need to do any thing

further.  We feel it was right to bring it to the C ourt's

attention given the fact that there was going to be  more time

spent on this case.

Thank you.

THE COURT:  Mr. Simpich, what do you think -- what do

you think I need to address -- what do you think I need to

address in this opinion regarding the City defendan ts that I

haven't addressed, either from a factual standpoint  or legal

standpoint, in the TSA opinion?
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MR. SIMPICH:  I think what I just stated, Your Hono r,

on the First Amendment is the central point.  I thi nk that

should be addressed.  And I would also offer that w e did make

our request for the right to amend the Complaint.  I understand

their contention that I didn't do it in the form re quired by

the Tenth Circuit, and so I -- I will shoulder that , but ask

that the Court focus on the First Amendment issue i n

particular, because I think that incorporates, basi cally, the

Fifth and Sixth Amendment issues that I also raised .

I don't think there's really any difference between

the First Amendment analysis for the destruction of  the

evidence and the Sixth Amendment analysis regarding  the fair

trial issue.  In fact, I think the First Amendment argument is

stronger because there's some language in the Sixth  Amendment

cases suggesting that if you got an acquittal that' s the end of

the matter.  And the First Amendment case makes it clear that

that's not the case.

THE COURT:  All right.  Thank you, Mr. Simpich.

Let me go to you, Mr. Martin.  Anything further you

want to say on this motion?

MR. MARTIN:  No, Your Honor.

THE COURT:  All right.  Mr. Baker, I'll give you th e

last word on this motion.

MR. BAKER:  Your Honor, let me quote from the Store y

case.  That's Storey, S-T-O-R-E-Y, versus Taylor at  696 F.3d
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987.  It's from October 2012, the Tenth Circuit.

On the last page, the Court below found Storey's

arrest was lawful.  It also found that when an arre st was

lawful, then there was no but-for causation for a r elated tort

requiring a retaliatory motive.  Thus, the Court ap plied

qualified immunity and granted summary judgment.  T his result

was consistent with a recent Supreme Court opinion holding that

in the absence of but-for causation the arresting o fficer is

entitled to qualified immunity from a retaliatory a rrest claim,

citing Reichle, R-E-I-C-H-L-E, versus Howards, 132 Supreme

Court 2088.

So if the underlying arrest was lawful, then there is

no First Amendment retaliation claim.  So the analy sis, again,

goes back to your finding which you made repeatedly  throughout

your Memorandum Opinion, that the officers had a re asonable

basis for asking Mr. Mocek for his identification, he refused,

and that is the crime of concealing identity for wh ich he could

be arrested, and so, in essence, I'm not sure what his motive

was in trying to film at a security checkpoint, but  when he

refused to identify himself he triggered his arrest .

THE COURT:  Does anything in this transcript, does it

trouble you or seem to you to be inconsistent with anything

that I said in the opinion?

MR. BAKER:  No, sir.

THE COURT:  Anything you think I need to deal with
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before the Tenth Circuit takes a look at this?

MR. BAKER:  No, sir.  There was some -- The tape is

interesting to watch.  Mr. Mocek said -- or his law yer said

during the trial, "If you watch the tape" -- he sai d that to

the jury -- "he's not being disruptive."  So there' s a

difference of opinion, if you will, with respect to , was he

loud?  Was he doing the things that would support a  disorderly

conduct prosecution?  And the jury came back and sa id he was

not guilty of disorderly conduct.

But as Your Honor pointed out in your decision, the re

are many ways to disrupt a security checkpoint, and  based on

what the TSA folks were saying and observing they d etermined

that this was a disruption to what they were trying  to

accomplish.  They had to bring other officers over from their

normal duties.  There's always the danger, if you w ill, that

this is some type of end run to distract peoples' a ttention

that something else is going to happen in a differe nt part of

the airport.

So again, it just goes down to whether or not your

decision that this was a lawful arrest is going to withstand

Tenth Circuit scrutiny, and I'm comfortable that it  will.  But

that, I think, at this point is the proper forum to  make that

decision.  I don't think you've been presented with  anything

that would require you to revisit your decision.

THE COURT:  All right.  Thank you, Mr. Baker.
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Well, I'm going to grant the plaintiff's motion for

the Court to take judicial notice of the Department  of

Justice's Statement of Interest in Garcia versus Mo ntgomery

County, Maryland, so I'll review that.  If Mr. Bake r wants to

say anything further on it, since he just got it la st night, he

can send me a letter.  And if the plaintiff feels t hat they

need to say anything further, they can also send th at in.

I guess what I'm inclined to do is -- I'm still not

inclined to use law-of-the-case doctrine here and j ust say I've

decided all these issues, and so I'm going to just enter

judgment for the City defendants, but I do think I' ve done a

lot of the heavy lifting and deep plowing already, and so --

and I think I hear the plaintiff acknowledging that  to a large

degree, but they are saying they do want me to focu s

particularly on this First Amendment issue again an d look at

some of the facts they're highlighting as far as th e City

defendants.  So I guess I'm inclined to do that.

I'm not thinking that that changes my analysis in

finding that Mr. Mocek does not state a constitutio nal

violation against the City defendants, so I think t he result is

going to be the same, but I do think I need to sepa rately

analyze it.

So you may get an opinion that's just about as long

as what you got on the TSA defendants, but it will just be

incorporating large chunks of what I've done alread y over into
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this opinion, and then take up some of these argume nts that

you're wanting me to focus on, particularly in the First

Amendment area again -- or not maybe again, but foc us on those

in this opinion.  So this opinion will differ there .

Like I said, I don't think it changes my fundamenta l

analysis here that the Complaint doesn't state a Fi rst

Amendment complaint, but I do want to take this sep arately and

evaluate it independently.

As far as the motion to amend, yes, it was not done

in an appropriate manner, but I do think I need to in this

opinion address the claims.  If, in fact, there are  claims,

then -- that are viable, then I would probably allo w the

plaintiff to amend to add those.

I guess my impression at this point is that, given

what I have said on the First and Fourth Amendment claims,

these aren't going to be available here.  I probabl y wouldn't

allow a declaratory judgment in those sorts of thin gs.

I think someone's just come on the phone.  Is that

Mr. Fuqua?

MR. FUQUA:  It is, Your Honor.

THE COURT:  If you'll just hold a second, I'm

finishing up one hearing, and I'll be with you in a  minute.

MR. FUQUA:  If you'd like, I can call back in a few

minutes.

THE COURT:  No, that's fine.  If you don't mind
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listening to my rambling inclination on the motion to dismiss

in the prior case here.

MR. FUQUA:  Well, I may characterize it differently ,

but I have no trouble waiting.

THE COURT:  So I probably will address those

additional claims, but I think probably what you're  going to

get is a lengthy opinion that has a lot of the prio r rulings I

have incorporated into it and then addressing speci fically

these new claims.  But I think the end result is yo u're going

to get an opinion that's going to grant the motion to dismiss,

probably with a final judgment, and then y'all can head to the

Tenth Circuit.  So that's what I'm inclined to do.

I will sit and look at this judicial notice -- or

this Department of Justice statements, take the arg uments that

Mr. Simpich has asked me to focus on this go-around  and go from

there.

Is there anything else we need to discuss while we' re

together?  Anything else I can do for you, Mr. Simp ich,

Ms. Boelcke?

MR. SIMPICH:  Thank you, Your Honor.  I think I'm

satisfied.

THE COURT:  All right.  Mr. Baker?

MR. BAKER:  No, sir.

THE COURT:  How about you, Mr. Martin?

MR. MARTIN:  Your Honor, my only concern is the ter m
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"judicial notice."  I usually see that, you know, a s a federal

rule of evidence 201 context going to facts.  I gue ss I'm not

familiar with taking judicial notice of a pleading of some

sort.  Perhaps I'm just looking for a different cha nge in

terminology.

THE COURT:  Let me ask Mr. Simpich if this would wo rk

for him.

I will -- I will take your -- I will grant your

motion.  And what I mean by that is I will read it -- since it

just came in today, I haven't had a chance to read it -- I will

read it, I will consider it, and I will deal with i t in the

opinion that I'm going to issue.  Does that work fo r you,

Mr. Simpich?

MR. SIMPICH:  As long as it's in the record, Your

Honor, that certainly works for me.

THE COURT:  All right.  Does that work for you,

Mr. Martin?

MR. MARTIN:  Yes, Your Honor.

THE COURT:  Anything else, Mr. Martin?

MR. MARTIN:  No thank you, sir.

THE COURT:  All right.  Well, I appreciate your

presentations this morning.  If we can be of furthe r

assistance, let us know.  And I'll try to get this out to you

as soon as possible, and then y'all can -- if this is where I

end up, then y'all can head off to the Tenth Circui t.
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All right.  Y'all have a good day.

(Court stood in recess at 11:31 a.m.)  
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